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Abstract: Abortion bans in the United States often include provisions for abortion in the circumstances of
rape or incest experience. Such exceptions have been included in important legislation like the Hyde
Amendment, 2003 Partial-Birth Abortion Ban Act, 2010 Affordable Care Act, and state and federal
legislation banning abortion in early gestation. Thus, examination of these laws is critical given the 2022
Supreme Court decision to devolve legal access to the state level. This study examines arguments made by
proponents and opponents of rape and incest exceptions within early abortion ban legislation using publicly
available video archives from legislative sessions in six Southern states. A narrative analysis was conducted
on the legislative debate of rape and incest exceptions during the 2018–2019 legislative sessions. We found
three core themes when examining legislative debate: belief in people’s claims underpinned opposition or
support for exceptions; opinions about trauma were related to views on exceptions; and exception
supporters called for empathy and non-partisanship in consideration of rape and incest. Additionally,
support and opposition for the inclusion of rape and incest exceptions in draft law did not follow party lines.
This study seeks to deepen understanding of the strategies used by legislators to promote and rebuff rape and
incest exceptions in early abortion legislation while providing greater opportunity for tailored reproductive
health, rights, and justice advocacy and policy, especially in the context of the US South where abortion
access is now extremely restricted. DOI: 10.1080/26410397.2023.2198283

Keywords: abortion, reproductive justice, rape, incest, sexual violence, gender-based violence

Background
Before the June 2022 United States (US) Supreme
Court decision in Dobbs v. Jackson Women’s Health
Organization reversing nearly five decades of pre-
cedent, nearly one in five pregnancies ended in
abortion, making it a common reproductive
experience.1,2 Exceptions to abortion restrictions

appeared as early as the 1880s, and access to
these “therapeutic abortions” was later governed
by physician committees within hospitals.3–6 In
the 1950s exception rhetoric allowing for abortion
in specific cases, was introduced in model abor-
tion law and discussions of exceptional circum-
stances became common practice, further
driving the polarization of public debate to focus
on the “extraordinary abortion” experience;7

during the Roe era, the most common†These authors contributed equally to this work.
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circumstances of exception in abortion ban legis-
lation were to protect the life of the pregnant per-
son (including for the preservation of the health of
the pregnant person), for pregnancies that result
from rape or incest, and for fetal anomaly.8,9 Ver-
sions of these exceptions were included in the
Hyde Amendment,10 the Partial-Birth Abortion
Ban Act,11 the Affordable Care Act,12 and in state
and federal “heartbeat” bills, designed to limit
abortion upon detection of fetal cardiac
activity.13–19 Given the Dobbs ruling, which
devolved abortion policy to individual states, per-
missible exceptions for abortion are a salient issue
for those in need of abortion care – including sur-
vivors of rape and incest; one in four American
women experience rape in their lifetimes, with
many of these occurring before age 18.20 In the
US, between 25,000 and 35,000 pregnancies result
from rape each year,21 underscoring the impor-
tance of abortion access for survivors of such vio-
lence. In 2019, 63% of US adults supported
abortion at any time for a pregnancy resulting
from rape or incest.22 Yet, a synthesis of global evi-
dence highlighted that these laws remain restric-
tive, rather than expansive in interpretation, and
place greater burdens on survivors and health
workers who serve them because of their compli-
cated requirements.23 Thus, rape and incest
exceptions within abortion legislation are both
common and contentious, with a documented
history of political consequences.

Rape and incest are often upheld as “extraordi-
nary abortion” cases which function as a tool in
political debate, creating strong empathy for
such exceptions;7 introducing such exceptions in
abortion legislation – particularly as bills are
being debated – is often a tactic to deflect from
the broad implications posed by abortion restric-
tion and criminalization.24 For example, during
debate over a 2013 “fetal pain bill” in the US
House of Representatives, Republican legislators
reluctantly added rape and incest exceptions;
this decision was subsequent to widespread
national outrage over statements made by a
Republican legislator, who asserted that “if it
was a legitimate rape, the female body has ways
to try to shut that whole thing down”.8 Ultimately,
the inclusion of rape and incest exceptions in
“fetal pain bill” legislation was included to coun-
ter claims that the Republican party supports a
“War on Women”, which resulted in negative pub-
lic opinion.25 While the introduction of these
exceptions in legislation reifies a hierarchy of

justifiable and unjustifiable reasons for abortion,
we choose to focus on rape and incest exceptions
in early abortion bans for several reasons. First,
rape and incest exceptions have implications for
actors outside of the pregnant person and the
health system, to a greater degree than other
exceptions related to the health of the fetus or
pregnant person.26 For example, compliance
with the regulation often requires the involve-
ment of law enforcement, making such regu-
lations exceptionally onerous or invasive.
Additionally, exceptions within abortion bans are
aggressively contested and not always along
party lines. Finally, exceptions for rape and incest
inserted in abortion bans remain a common way
to deflect from the overall negative impact of
abortion bans on pregnant people, falsely signal-
ling that access to abortion remains, which is
paradoxical to the goal of these bans.26

Despite its regularity and necessity, abortion
access is no longer legally protected at the federal
level, and even prior to the Dobbs decision abortion
access was highly dependent on state context and
social position.9,27-29 Although state legislative
bodies include lawmakers with diverse views on
abortion, the political composition of legislative
bodies influences anti-abortion policymaking; his-
torically, Republicans have spearheaded anti-abor-
tion legislation and in 2022 Republicans controlled
30 state legislatures, with a veto-proof supermajor-
ity in 15.30,31 This paper examines rape and incest
exceptions in Southern US states, which at present
maintain a greater percentage of Republican/
Republican-leaning state legislatures.32

In the Spring of 2019, long-term efforts of anti-
abortion advocates came to fruition as states
began to introduce legislation restricting access
to abortion early in gestation;33 specifically, 25
Southern and Midwestern states across the US pro-
posed early abortion ban bills. Despite wide-
spread public support for exceptions to abortion
bans in cases of rape and incest,34 much of the
anti-abortion legislation introduced across the
US did not include such exceptions. Where prior
generations of pregnant Americans could rely on
the national legal protections of abortion under
Roe, pregnant people now no longer have that
right. Survivors of rape and incest are among the
few pregnant people who may be able to access
abortion in states with abortion bans; therefore,
understanding the narrative scaffolding and
rationale behind the formation of these excep-
tions in state-level abortion laws is extremely
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important. This study examines arguments made
by opponents and supporters of rape and incest
exceptions within early abortion ban legislation
in six Southern US states.

Methods
Study design
This qualitative study builds upon a parent study
focused on legislative testimony in Georgia’s
2019 early abortion ban, HB 481.35 The founda-
tional study details the methodology used in this
work.35 Focusing on rape and incest exceptions,
this study, a secondary qualitative analysis of pub-
licly available data, analysed the debates of early
abortion ban legislation in six Southern US states
during the 2018 and 2019 legislative sessions.

Sample
The sample for this study included Southern US
states that introduced legislation banning abortion
upon detection of fetal cardiac activity, a type of
personhood legislation. Such bills are sometimes
referred to as fetal “heartbeat” bills. We reject
this terminology based on its scientific inaccuracy
and instead use the term early abortion ban since
such legislation functions to limit abortion from
the earliest stages of pregnancy.35–37

For the purposes of this research, Southern US
states were defined as Alabama, Arkansas, Florida,
Georgia, Kentucky, Louisiana, Mississippi, North
Carolina, Oklahoma, South Carolina, Tennessee,
Texas, Virginia, and West Virginia.38 States were
selected based on having introduced early

abortion ban legislation in the 2018 or 2019 legis-
lative session and the public availability of legisla-
tive session data. Of the twelve states under
consideration, only six had publicly available
data. Arkansas, North Carolina, Texas, and Virginia
did not introduce relevant bills during the session.
Florida and West Virginia introduced bills, but
they died in committee and produced no debate.
Finally, no data were collected from Alabama
because the State Legislature did not have publicly
available video archives. We attempted to collect
data through public social media channels (e.g.
Facebook) and through community reproductive
justice groups but without success. As a result,
these states were excluded from our analysis. Six
other states passed early abortion ban legislation
between 2018 and 2019 and had publicly avail-
able legislative session data: Georgia, Kentucky,
Louisiana, Mississippi, South Carolina, and Ten-
nessee (Table 1). Portions of publicly available
data for South Carolina were collected by private
citizens present at the committee meetings.
Additionally, only partial data were publicly avail-
able from Mississippi.

Mississippi passed SB 2116 in February 2019
and the bill went into effect as law in July
2019.16 The bill was enjoined until 6 July 2022,
when a state judge refused to block the abortion
ban from going into effect following the 10-day
post-certification period of the trigger law.39,40

In Louisiana, a nearly identical bill, entitled SB
184, was passed in May 2019 by the Louisiana
State Senate.15 Louisiana Governor John Bel
Edwards signed the bill on 30 May 2019. On 21

Table 1. Southern states introducing early abortion bans in 2019 with publicly available
data

State
Bill Number

(Introduced in 2019)
Publicly

Available Data
Data total
(minutes)

Committee
meetings (minutes)

Floor debates
(minutes)

Georgia House Bill 481 Yes 284 112 172

Kentucky Senate Bill 9 Yes 118 55 63

Louisiana Senate Bill 184 Yes 159 153 6

Mississippi Senate Bill 2116 Yes 21 – 21

South
Carolina

House Bill 3020 Yes 629 367 262

Tennessee Senate Bill 1257 Yes 100 65 35
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July 2022, a state district court judge provided a
preliminary injunction temporarily blocking the
bill from going into effect while the case proceeds
to a trial to decide whether to permanently block
Louisiana’s total abortion bans.41,42 Similarly, SB 9
was introduced in the Kentucky Senate on 8 Janu-
ary 2019, and signed into law by Kentucky Gover-
nor Matt Bevin on 15 March 2019; the bill mirrors
the same restrictions and exceptions as Mississippi
and Louisiana.14 On Thursday, 30 June 2022, a
Kentucky judge granted a temporary suspension
of the bill, allowing providers in the state to
resume procedures.43,44 Georgia passed the “Liv-
ing Infants Fairness and Equality” (LIFE) Act or
HB 481 in March 2019, and it was signed into
law in May 2019. 13 HB 481 was permanently
enjoined by a federal judge in July 2020;45 on
Wednesday, 20 July 2022, the federal appeals
court ruled the legislation could enter effect as
of that day.46 Tennessee SB 1257 was signed into
law by Governor Bill Lee on 10 May 2019, which
immediately prohibited all abortions when Roe
v. Wade was overturned by the US Supreme
Court;18 this law entered effect 30 days after the
Dobbs decision.47 The South Carolina “Fetal Heart-
beat Protection from Abortion Act,” or HB 3020,
was signed into law by Governor Henry McMaster
in February 2021 and entered into effect in July
2022.17,48

This study included legislators across six states:
Georgia, Louisiana, Kentucky, Mississippi, Tennes-
see, and South Carolina. Both those in support of
(supporters) and in opposition (opponents) to
early abortion ban legislation during 2018–2019
legislative sessions were included. All other
Southern states were considered but did not
have bans meeting our criteria at the time of
data collection. Community members and subject
matter experts also provided testimony on rape
and incest exceptions during legislative hearings
but were excluded from this analysis based on evi-
dence that rape and incest are primarily discussed
during formal legislative debate, as opposed to in
personal testimony by community members.49

Measures and outcomes
The outcomes measured in this study included
major themes arising from narrative discussion
of rape and incest exceptions to early abortion
ban legislation in the US South. We refer to the cir-
cumstances where abortion is legally allowed as
“abortion exceptions.” Debate regarding rape
and incest exceptions in early abortion bans was

present in the data for all six states included in
this study. Rape and incest exceptions were ulti-
mately included in two bills: Georgia House Bill
481 and South Carolina House Bill 3020
(Table 2). The legislation from Kentucky, Louisi-
ana, Mississippi, and Tennessee ultimately did
not include exceptions for rape and incest, though
their inclusion was debated.

Study ethics
This study was deemed exempt from review by the
Emory University Institutional Review Board due
to its nature as a secondary analysis of publicly
available data. There were no risks to the individ-
uals involved in public debate.

Positionality statement
All authors identify as cis-gender women with
reproductive capacity with one author identifying
as a person of colour. All authors reside in Geor-
gia, one of the states where early abortion ban
legislation was passed in 2019.

Data collection
Data for this study were collected between 2019
and 2020 and included publicly available video
archives from House and Senate committee meet-
ings and legislative sessions across six states. The
data collection procedures for Mississippi and
South Carolina varied. Mississippi did not have
video archives of legislative sessions, despite
being required by its state constitution; however,
the Mississippi College Law School had a publicly
accessible legislative database with video archives
from 2019 (now defunct), which provided limited
data. The South Carolina public committee hear-
ings were recorded in person by local study staff.
All other data were gathered from publicly avail-
able sources. Details on the process for data retrie-
val and transcription are described in the parent
study.35

Data analysis
A qualitative narrative approach was used to ana-
lyse the data. The codebook for the parent study
included codes for rape and incest. A new code-
book for data pertaining to rape and incest was
developed by the second author through iterative
memo writing within the rape and incest coded
segments from the original dataset, aiding in the
identification of codes and patterns. The data
were coded by the second author using MAXQDA
20 software and a constant comparative approach
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using combined deductive codes and inductive
thematic analysis. Data were organised through
thematic analysis.

Themes were developed through close reading
and analysis of coded segments. Core codes
included 15 or greater coded segments, inclusive
of sub-codes. Six codes reached 15 or more coded
segments: (1) protection; (2) legality; (3) role of
the physician; (4) trauma and mental health; (5)
morality/argumentation; and (6) evidence.

Results
We found three core themes through analysis of
debate on rape and incest exceptions in early
abortion ban legislation in six Southern US states:
belief in pregnant people’s claims underpinned
opposition or support for exceptions; opinions
about trauma were related to views on exceptions;
and exception supporters called for empathy and
non-partisanship in consideration of rape and
incest. The core themes were present in four

states: Georgia, Louisiana, South Carolina, and
Tennessee; the richest data came from South
Carolina, where rape and incest exceptions
were heavily debated.

Theme 1. Belief in pregnant people’s claims
underpinned opposition or support for
exceptions
Pregnant people’s trustworthiness when reporting
rape and incest was frequently questioned during
legislative sessions. This doubt of victims’ veracity
sparked debate over the need for third-party
confirmation and institutional responsibility in
determining the truth behind rape and/or incest
claims. Fundamentally, supporters of rape and
incest exceptions felt that pregnant people
should be believed, while opponents felt that
they should be doubted or questioned.
Therefore, opponents believed that personnel
within systems and institutions, such as doctors

Table 2. Rape and incest exceptions in early abortion ban legislation across six southern
states

State Bill Number
Rape & Incest
Exceptions Excerpted Text on Rape & Incest Exceptions

Georgia House Bill
481

Yes “… if physician determines a medical emergency exists; or the
probable gestational age of the unborn child is 20 weeks or less
and the pregnancy is the result of rape or incest in which an
official police report has been filed alleging the offense of rape or
incest.” 13

Kentucky Senate Bill 9 No …“if a medical emergency exists.” 14

Louisiana Senate Bill
184

No “… to prevent the death of the pregnant woman or to prevent a
serious risk of substantial and irreversible impairment of a major
bodily function of the woman.” 15

Mississippi Senate Bill
2116

No “… to prevent the death of the pregnant woman or to prevent a
serious risk of substantial and irreversible impairment of a major
bodily function of the woman.” 16

South
Carolina

House Bill
3020

Yes “… physician determines according to standard medical practice
that a medical emergency exists; or in cases of rape or incest in
which an official police report has been filed alleging the offense
of rape or incest.” 17

Tennessee Senate Bill
1257

No “… exception for situations where the abortion is necessary to
prevent the death of pregnant woman or prevent serious risk of
substantial and irreversible impairment of major bodily
function.” 18
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and police officers, were responsible parties to
“fact check” victims’ stories. There was close
overlap between narratives describing evidence
or proof, and the role of physicians and the
medical system in exception-related decision-
making.

South Carolina legislators both opposing and
supporting exceptions argued that physicians
should not be solely responsible for determining
the legitimacy of rape and incest allegations. How-
ever, opponents of exceptions also implied that
individuals and institutions making exception
determinations cannot assume that claims of
rape and incest are true, underscoring their belief
in the need for third-party verification to receive
abortion. Most legislators pointed out that vera-
city of claims would be decided by health provi-
ders or law enforcement. Supporters of
exceptions pointed out this pattern. For example,
a legislator stated:

“… it [the legislation] said that a doctor had to give
his belief… as to whether this pregnancy was
because of a rape or incest. Because this body [the
state legislature], through its own toxic masculinity
over the years has never believed that a woman can
be trusted to tell the truth.” (SC-D)

Legislators in Georgia, Louisiana, and South Car-
olina held differing opinions about which insti-
tution should be responsible for key decisions
about exceptions; arguments focused on the
involvement of law enforcement and physicians
when pregnant people report rape or incest. A
small group across both sides agreed rape and
incest allegations should be processed through
law enforcement in advance of an abortion
exception, some citing the “burden” that deter-
mining exceptions places on physicians; by con-
trast, most exception supporters felt that
abortion should be dealt with as a health
issue. Some exception supporters argued that
involvement of law enforcement personnel
could perpetuate trauma, introduce negative
repercussions for victims (such as reports becom-
ing public), and worsen speculation over rape
and incest claims. Additionally, opponents of
exceptions argued that physicians may face
moral challenges in exception decision-making,
particularly if claims of rape and incest were
not truthful:

“Let’s say… I performed a termination on some-
body and four months later, it come to light that

nothing happened. Rape did not occur, or it was
not incest whether it’s from the adjudication pro-
cess or whether the patient herself admits it. OK, I
have to look at myself in the morning. Every morn-
ing in the mirror. And I don’t think I could do that.”
(SC-D)

Further evidence of doubt in pregnant people
came from a legislator who strongly supported
amending legislation to require a police report
instead of leaving the decision to physicians. In
Georgia, supporters of exceptions argued against
requiring a police report in an effort to “protect”
victims of sexual violence:

“I’m very concerned about forcing a woman to file a
police report against a relative or a boyfriend with
something as someone earlier testified. It could be
someone you know they’ve got rough one night or
something happened, and you end up pregnant
… here’s my other question with the police report
filing [sic] it is one thing but at one point a
woman could say I was raped, but does the investi-
gation have to prove it in order for her to get an
abortion? Do the police have to investigate before
she gets an abortion to prove it really was a
rape?” (GA-D)

Among those in support of rape and incest excep-
tions, legislators were candid in disagreeing with
the insinuation that pregnant people are dishon-
est in reporting rape and incest claims. Notably,
a Republican drew on their personal experience
of sexual assault as a young child to make the
case that belief in pregnant people must be funda-
mental when considering exceptions for rape and
incest. The legislator argued that survivors of rape
and incest are more likely to disclose to physicians
than law enforcement, but that rape and incest
will often go unreported until victims see a doctor:

“I am disturbed by some of the comments and ques-
tions in the room today regarding this subject [of
believing] women who are raped. I’m beginning to
think some of you think all women who are raped
lie about being raped and that’s not the case. If
you do a little bit of research, you’ll see that 80 per-
cent of women and girls who’ve been sexually
assaulted do not report the rape… This is why
women do not come forward…When I was
molested at the age of 14 inside a pool, I thought
it was my fault because I wore a two-piece bathing
suit that was neon colored… it may not get
reported until they go to the doctor because this
child who’s ten, or eleven, twelve is pregnant. And
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by that time there’s probably a heartbeat [in the
fetus].” (SC-R)

Support or opposition to exceptions often hinged
on legislators’ belief in the trustworthiness of
claims or rape overall.

Theme 2. Opinions about trauma were related to
views on exceptions
Discussion of trauma and mental health issues
frequently occurred in debate regarding rape
and incest exceptions, specifically across Georgia,
Louisiana, and South Carolina. Narratives of
trauma and mental health were utilised in
arguments by both opponents and supporters of
rape and incest exceptions. Many legislators in
favour of exceptions relied on description of the
emotional and mental impacts of rape and
incest as reasons for the inclusion of exceptions
in proposed policy.

In Louisiana and South Carolina, mental health
and trauma-related arguments were primarily
used to support rape and incest exceptions. Sup-
porters argued that pregnant people who are sur-
vivors of rape and incest experience life-long
trauma and should not be forced to undergo
further trauma by carrying a fetus to term. A
state Senator in South Carolina noted that passing
a bill without exceptions would force victims of
sexual assault to go through unwanted pregnan-
cies that could perpetuate trauma by reminding
the pregnant person daily of the assault:

“… for others it is going to be a daily reminder of
an ugly incident in their life, that I was minding
my business, going about my life and somebody
raped me, and I became pregnant, or a close rela-
tive had sex with me, and I became pregnant…
by passing the bill, we’re going to say whether
you can cope with it or not, you have to go through
this in your life.” (SC-D)

A very similar argument was made by a legislator
in Louisiana, who highlighted having to “endure”
pregnancy after experiencing sexual violence.
Strategically, this state Senator used strong
language, describing rape as violent and abusive
and trauma as “horrific stress,”

“So, have you given consideration to the protection
of a female who may have been violently raped and
abused by a perpetrator who in that process
became pregnant and the horrific stress and

emotional strain and difficulty that that person
has to endure for nine months carrying a baby
that is the product of a violent horrible experience
such as rape? Have you given consideration to the
emotional and physical aspects of that?” (Sen. LA-D)

For some opponents of exceptions, debate centred
on the argument that the abortion experience
inflicts trauma, therefore rape and incest survivors
need the involvement of other actors, rather than
access to abortion, for support to mitigate trauma.
In these cases, legislators minimised the need for
abortion and highlighted the involvement of ave-
nues of support for survivors without supporting
evidence. For example, a Louisiana State Senator
argued that faith, community, and law enforcement
are appropriate alternatives to abortion in cases of
rape and incest, even when accounting for trauma,

“I think there’s no justifying or mitigating or mini-
mizing the trauma that’s inflicted upon a woman
that is raped. Whether she conceives or does not con-
ceive there’s no minimizing that. Those are lifetime
scars and traumas… versus killing the baby that is
the, you know, the child who has, you know, resulted
from that sexual assault… To me the right response
is community support, prayer of church, family, com-
munity, holding the wrongdoer accountable,
thorough investigation by you know investigative
and police authorities.” (LA-D)

While the discussion of trauma resulting from
receiving an abortion was mostly an anti-excep-
tion argument, a Republican South Carolina legis-
lator discussed the nuances of this stance while
still supporting the case for exceptions. The legis-
lator argued that receiving an abortion and rape
are both traumatic occurrences, but that ulti-
mately the fact that sexual violence is non-consen-
sual means that a pregnant person should be
given the agency to decide if they want to termi-
nate a pregnancy:

“But for a woman who’s been through that kind of
trauma I think choosing an abortion could be
equally traumatic… these are complicated scen-
arios. And I think that choosing an abortion after
being raped, those are two traumatic events, but
I’m not going to take that away from a woman
who’s been through the kind of trauma that I’ve
seen, and I’ve witnessed, and I’ve been there.” (SC-R)

Two main tactics were used in arguments relating
to mental health and trauma. First, supporters of
exceptions highlighted potential long-term health
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impacts of denying pregnant people abortion.
Supporters of exceptions used the combination
of physical and emotional repercussions of preg-
nancy as a rationale for abortion exceptions.
They noted that pregnant people who become
pregnant as a result of rape or incest experienced
a non-consensual interaction that resulted in
pregnancy, therefore, the pregnancy was not
their choice, the pregnancy could result in health
issues, and that the physical and emotional
impacts could perpetuate the trauma of the
non-consensual act long-term. Second, opponents
of exceptions balanced the protection of pregnant
people against the protection of a fetus – introdu-
cing a personhood balancing test. Specifically,
opponents argued that protection from physical
and emotional effects of pregnancy was ultimately
less important than protecting a fetus. Protection
of the fetus was positioned in opposition to the
protection of pregnant people arguing that fetuses
are “innocent” in cases of rape and incest and
therefore deserve protection; on the other hand,
supporters of exceptions argued that pregnant
people should be protected because it was not
their choice to become pregnant.

Theme 3. Exception supporters called for
empathy and nonpartisanship in consideration
of rape and incest
Throughout debate in Louisiana, South Carolina,
and Tennessee, supporters of abortion
exceptions asked their colleagues to empathise
with people who experienced rape or incest;
they did so by using hypothetical examples of
family members and friends. A Louisiana
legislator asked colleagues to consider a scenario
where a close friend or relative experienced
sexual violence and what their response to the
bill and exceptions would be, akin to values
clarifications exercises frequently used when
discussing abortion. Additionally, legislators used
familiar relationships to assert that it is immoral
to oppose rape and incest exceptions. The call
by exception supporters to consider if opinion
would change if an experience of rape or incest
happened to a family member or friend was a
tactic for emoting empathy in opponents of
exceptions. In Tennessee, a legislator argued
that it is unethical to vote against exceptions
since everyone has a close female relative:

“When the sponsor of this bill says we don’t need to
address whether a woman should have a rapist’s
baby or not, that is stunning to me. If anyone
after that statement can vote for this bill and you
have a wife, a mother, or daughter something’s
wrong.” (TN-D)

In South Carolina, a legislator discussed the need
for empathy for survivors by asking colleagues to
step into the shoes of a pregnant person who
experienced sexual violence. The legislator’s
lengthy statement described his support of excep-
tions due to the feelings he would experience as a
father if his daughter became pregnant after
experiencing rape:

“I don’t think we can in theory say what we would
or what we wouldn’t do because until you walked in
those shoes until it has affected your family in that
way…What I am going to ask is picture your child
being raped crying to you not understanding having
to suffer the consequences for something that was
not their own doing.” (SC-D)

Exception supporters also asserted that consider-
ation of rape and incest exceptions should be a
non- or bipartisan issue. This tactic was present
across Georgia and South Carolina. In Georgia, a
legislator appealed to opponents of exceptions
by acknowledging that a fetus is innocent, but
arguing that exceptions should not be political:

“And I felt like this is something that although we
know these children as innocent as others, we
could get broad consensus around. It’s just good
sense. But I wouldn’t call that a political consider-
ation” (GA-R)

In Georgia, a legislator supporting early abortion
legislation noted that, given that supporting
rape and incest exceptions does not erase barriers
for pregnant people who seek an abortion, that all
legislators should be able to agree on exceptions
in a “bipartisan way,”

“…we’re not giving them the ability to skip down
there and do anything trivializes a very serious cir-
cumstance, we provide them a mechanism that in
filing an official police report they can… that
they can have access to what I believe is a bad
decision. But I’m trying to make this an issue that
we can come together in a bipartisan way.” (GA-R)

It was clear, however, that the reference to bipar-
tisan agreement was not appreciated by some
supporters of exceptions who opposed early
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abortion bans. In Georgia, a legislator responded
to a conservative colleague by asking him to
stop referring to the exceptions in the bill as a
bipartisan issue:

“You know you keep talking about bipartisan and I
really wish you’d stop using the expression biparti-
san, because it is, it might not be a political bipar-
tisan of Republican Democrat. But it is a real
partisan split between those who support your pos-
ition and those that are supportive of my position.”
(GA-D)

Supporters of exceptions used examples of famil-
ial and personal relationships to encourage empa-
thy; they also asserted that consideration of rape
and incest exceptions should be a non- or biparti-
san issue.

Discussion
Our analysis of legislative debate revealed core
arguments used by legislators to oppose or sup-
port rape and incest exceptions in early abortion
ban legislation across six states in the US South.
The richness of data varied across the states,
with clear themes relating to belief in pregnant
people in Georgia and South Carolina, as well as
themes of belief in survivors, trauma, and calls
for empathy for rape and incest survivors across
all states, included in our analysis.

Legislators questioned the trustworthiness of
sexual assault allegations, with their doubts
being used as a core argument against the
inclusion of rape and incest exceptions and align-
ing with the well-documented history of rape
myths. 50 A commonly perpetuated rape myth is
the idea that victims of sexual violence falsely
report rape, which clearly contradicts scientific
evidence which indicates that only about 0.5% of
rape reports are inaccurate. 50 The persistence of
this myth was highlighted during the 2019 confir-
mation hearings for US Supreme Court Justice
Brett Kavanaugh, when public and legislative
scrutiny was intensely directed towards Dr. Chris-
tine Blasey Ford who accused Kavanaugh of sexual
assault; despite public outcry, the US Senate con-
firmed him to the Supreme Court, while casting
doubt on the veracity of her story.51 During 2019
state legislative sessions, legislators used their
own experiences of sexual assault to emphasise
the importance of rape and incest exceptions.
For example, in South Carolina, one Representa-
tive recounted a personal experience of rape

and her hesitancy to report the assault – after
her colleagues argued that pregnant people
make false claims about rape to receive an abor-
tion.52 Such arguments suggest that legislators
who believe that pregnant people falsely report
rape and incest may be less inclined to accept or
believe the legitimacy of testimony from constitu-
ents who cite data and personal accounts of rape
and incest. Some research has indicated that those
who support rape myths – false beliefs, narratives,
and tropes about sexual assault – are more likely
to believe that rape accusations are false.53 Fur-
thermore, such actions highlight the tendency
towards victim blaming, where sexual assault is
treated as a moral failing of the survivor rather
than a violent crime perpetrated by an assailant,
and the default position is to protect the assailant
rather than centre the survivor.54

More broadly, the failure to believe survivors
reflects a deep societal misogyny, where survivors
are devalued; at best they are subject to a benevo-
lent patriarchy which, if charitable, may grant
them access to abortion care – namely through
state-appointed gatekeepers such as law enforce-
ment and physicians. Yet, these gatekeepers may
simply be tools of the state to perpetuate a
“science of disbelief.”55 Mass media coverage of
the recent case of a 10-year-old rape survivor
from Ohio who had to seek abortion care across
state lines due to enactment of Ohio’s early abor-
tion ban highlighted the close overlap between
narratives doubting the credibility of the story as
well as the role of gatekeepers; some media out-
lets questioned the veracity of the case, doubting
whether the girl existed due to the lack of publicly
available information customary in cases pertain-
ing to child abuse and rape.56,57 In this instance
the credibility of the physician was even brought
into question with many media outlets focusing
criticism on the girl’s medical provider, question-
ing whether she followed legal protocols in report-
ing the rape and abortion.58 These media
portrayals underscore prevalent victim-blaming
narratives in which we do not believe survivors
or even the providers who treat them.58 Overall,
such portrayals serve as a distraction from the
issue at hand: the need for comprehensive, timely
abortion care. Abortion restrictions have a “chil-
ling effect” on access to abortion, meaning that
individuals may be dissuaded from pursuing abor-
tions even in lawful circumstances or healthcare
providers may not provide care due to concern
about violating the law.59–63 To best serve
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survivors of rape and incest in need of abortion
care, it is vital that the systems involved in abor-
tion decision-making and care – including state
legislatures, healthcare providers, and law enfor-
cement – institutionalise processes that are survi-
vor-centred and trauma-informed. Only about
10% of rape cases are reported in the US,64 and
approximately 60% of rape victims do not recog-
nise their experience as such.65 Moreover, while
approximately 89% of sexual assault victims
experience trauma, only about 1% of perpetrators
receive a criminal conviction. Notably, in states
where rape and incest exceptions exist, they do
not operate effectively to ensure abortion, as
these “grounds-based” approaches to abortion
limit access to abortion because they are both
exclusionary and limit access, availability, and
quality of abortion care.23 Therefore, the likeli-
hood that pregnant people will report sexual vio-
lence through law enforcement prior to visiting a
physician is low. Even if victims are not required to
report directly to law enforcement, the require-
ment for physicians to file a police report prior
to providing an abortion can also create barriers
if pregnant people are under the age of 18 or
fear negative repercussions from a perpetrator.
The time-consuming, cumbersome, and poten-
tially retraumatising nature of reporting rape
and sexual assault to law enforcement entities
further reduces the likelihood of a survivor receiv-
ing abortion care within the constraints of states’
early abortion bans. Additionally, survivor hesi-
tance to report rape or sexual assault further
exacerbates issues surrounding access to abortion
care stemming from the limited time frames in
which survivors are legally entitled to access
resources. Global data show rape and incest
exceptions often place an onus on health provi-
ders to act as reporters to state and law enforce-
ment, lessening the safety of the health sector
for individuals who need abortion access. For
example, a study conducted by Women Help
Women documented the story of Andrea, who
was denied an abortion after rape because she
could not remember her last menstrual period.66

This study concluded that in restrictive contexts,
doctors acted as law enforcement, collecting evi-
dence of abortion for criminal prosecution.66

Another study in Ethiopia described how health
workers questioned rape and incest claims, often
using their evaluation of a patient’s physical or
emotional state to decide if the abortion was jus-
tified.67 These data highlight that the onus of

proof for rape or incest experience typically falls
on the shoulders of the individual seeking an
abortion.

The justification used in favour of exceptions,
that pregnant people who experience rape and
incest are subject to trauma, was supported by per-
sonal accounts and has been explored through
legal analysis68 suggesting that to make trauma a
plausible support for those opposed to abortion,
“the argument has to be that there is a ‘continuing
violation’ from the pregnancy itself that the law can
correct through an abortion prerogative, almost as
though every day of pregnancy is a repetition of the
rape or incest.”69 Therefore, establishing long-last-
ing trauma as a result of rape and/or pregnancy
as a result of rape was important to the arguments
made by supporters, which was evidenced through
discussions of both physical and emotional impacts
of pregnancy.

Our narrative analysis revealed that some
opponents and supporters of exceptions continu-
ally shared stories that focused on extremes.
Specifically, they used examples of rape and incest
perpetrated through extreme violence (e.g. violent
rape, rape of very young children). This focus was
likely strategic on the part of exceptions suppor-
ters, in efforts to evoke empathy or an emotional
response from opponents and plays into an
expected “hierarchy” of abortion narratives from
abortion rights advocates.69 Revictimization from
carrying a fetus to term after experiencing rape
or incest is a common abortion rights argument
in the US. 70 However, using examples of violent
rape as the primary argument perpetuates a “tra-
ditional rape script” that depicts rape as a “phys-
ically brutal attack.”35 It is important to ensure
that people seeking an abortion due to rape or
incest are not met with speculation as to the
degree of violence experienced during an assault.
For example, people who experience various
levels of intimate partner violence (IPV), exacer-
bated during the COVID-19 pandemic, should
have the ability to access abortion services in
states with rape and incest exceptions.71 To sup-
port reporting of sexual assault to physicians or
law enforcement, legislators should avoid extreme
narratives of rape and incest, instead reasserting
that if forced or coerced sex was present in any
form, exceptions are justifiable.

Most recently, US Representative Eric Swallwell
referred to the lack of protections for rape survi-
vors as “government mandated pregnancy” – a
phrase used earlier by advocates who referred to
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early abortion ban legislations as state-enforced
pregnancy.70,72 In overturning Roe, the US
Supreme Court has defaulted on the country’s leg-
ally binding obligations under international
human rights law to protect women’s right to
life from harmful impacts of abortion restric-
tions.73 These international protections ensure
an “ability to enjoy their legally protected
human rights to life, health, equality and non-dis-
crimination, privacy, freedom from torture, cruel,
inhuman, and degrading treatment and to ensure
their freedom from gender-based violence.”73

Moreover, abortion bans are also in direct viola-
tion of the United Nation’s International Covenant
on Civil and Political Rights – to which the US is a
party – and which explicitly states

“parties must provide safe, legal and effective access
to abortion where the life and health of the preg-
nant woman or girl is at risk, or where carrying a
pregnancy to term would cause the pregnant
woman or girl substantial pain or suffering, most
notably where the pregnancy is the result of rape
or incest or where the pregnancy is not viable.”74

In prior international legal cases, state-enforced
pregnancy has been found to constitute gender
discrimination, amount to torture, and in cases
where the survivor was a minor these actions con-
stituted a violation of the child’s rights.75–77 Oppo-
sition to rape and incest exceptions enables
gender discrimination, torture, and other rights
violations enacted against pregnant people
through enforced pregnancy, violating inter-
national human rights law via state-sanctioned
structural violence.

Tactics used by opponents of exceptions to
argue against the trauma experienced by survivors
of rape and incest mirrored parent study findings,
which uncovered narrative focus on “heartbeat”
as an indication of life and “creating a new pro-
tected class of persons with subsequent legal pro-
tections.”78 Given consistent focus on the
innocence of a fetus in cases of rape and incest,
this study indicates that these themes remain
constant across topics in legislative debate.
Specifically, in arguments of rape and incest
exceptions, discussion of fetal personhood was
used as a balancing test in opposition to the pro-
tection of pregnant people’s health and rights.78,79

This finding aligns with the two primary premises
supporting anti-abortion positions, which do not
align with support for rape exceptions. 78 The
first premise is that fetuses are entitled to

personhood; the second premise is that carrying
a child does not “give the mother the prerogative
to terminate the fetus in the ‘ordinary’ abortion
case.”80 Thus, granting exceptions for rape and/
or incest is viewed by opponents of exceptions
to be contradictory to these values since the
right to life of a fetus is viewed as of equal if not
greater importance than the well-being of a preg-
nant person. Moreover, legitimising the person-
hood of a fetus provides the emotional
scaffolding for legislators to deem most abortion
as unnecessary, including in cases of rape and/or
incest. This conclusion is supported by the fact
that exceptions for rape and incest have been
notably absent from several versions of early abor-
tion ban legislation including states in this study
and most notably House Bill 314, the early abor-
tion ban legislation in Alabama, which was signed
into law in 2019.52 The personhood debate was
further illustrated when a Texas woman was
ticketed in June 2022 for driving in a traffic lane
designated for multiple vehicle occupants.81 She
disputed the ticket because she was pregnant
and indicated that Texas’ abortion ban – including
a personhood statute – meant there were two
people in the car: herself and her fetus.81 The
notion of fetal personhood has significant impor-
tance in cases of rape and incest since this argu-
ment wrongly places the rights of rape and
incest survivors on a level playing field with
those of fetuses in utero.

Legislative strategies that relied on evoking
morality and empathy for survivors were
employed to counter these premises. As discussed,
supporters of rape and incest exceptions consist-
ently used narratives that asked fellow legislators
to imagine if a family or friend was in the situation
being debated. During testimony of their own
rape a Representative from South Carolina
implored the House to consider rape and incest
exceptions as a bipartisan issue; in an interview,
they shared, “It doesn’t matter what side of the
aisle you are on, there are so many of us who
share this trauma and this experience… rape
and incest are not partisan issues.”82 Indeed,
across the states included in analysis, supporters
of exceptions focused deeply on trauma, biparti-
sanship, and personal examples of family and
friends, attempting to exhibit the widespread
nature of sexual assault and, in turn, shift the
mindsets of legislators fixated on fetal “person-
hood.” The widespread prevalence of sexual vio-
lence in this country underscores the necessity
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for protections for survivors.83 In a time where the
abortion landscape has shifted dramatically, sup-
port for rape and incest exceptions in anti-abor-
tion legislation across US states is crucial;
instead of a “wedge issue,” abortion exceptions
may provide an opportunity for bipartisanship,
especially given that the vast majority of Ameri-
cans support such exceptions.22

Limitations
This study reveals information about narratives
and rhetoric during early abortion ban legislation
across the US South, a region with severe limits on
abortion. This study focuses solely on the narra-
tive debate of state legislators and excludes testi-
mony from advocates and community members.
Given the extremely personal nature of rape and
incest, our analysis presented perspectives on
rape and incest including legislators’ own per-
sonal experiences. To protect legislators’ identi-
ties, we did not seek to identify them using
perceived demographics (e.g. race, gender) or
party affiliations, thus are unable to compare
across demographic characteristics. Moreover,
the debates in this study took place before the
US Supreme Court ruling repealing federal abor-
tion protections; as a result, the context and con-
ditions under which abortions may take place has
dramatically shifted and continues to rapidly
change. However, the findings of this study may
be transferable and remain important. As state-
level abortion ban legislation is introduced within
this new era, the consideration of the impact of
rape and incest exceptions should continue to
be fully elucidated.

Conclusion
Over the past five decades, Roe V. Wade was under
perpetual attack and many states have function-
ally banned abortion since its reversal. 29 Since
the data were collected for this study, additional
early abortion ban legislation has been intro-
duced and adopted; in May 2021, the Texas legis-
lature became the latest state to ban abortion
upon “detection of a fetal heartbeat,” with no
exception made for pregnancies from rape or
incest.82,84 For states that maintain some form
of legalised abortion, rape and incest exceptions
will continue to incite debate. In our prior work
(2020) we concluded that “opponents of abortion
bans should attempt to understand, deconstruct,
and analyze anti-abortion messaging to effectively

combat it.”35 This study seeks to deepen under-
standing of the strategies used by legislators to
oppose rape and incest exceptions in early abor-
tion bans in order to provide greater opportunity
for tailored reproductive health, rights and justice
advocacy and policy. The multi-state nature of this
study indicates that legislation is often copied
across states in the South and beyond.

With abortion access determined at the state
level, it is important for abortion advocates to uti-
lise findings proactively to inform state-level pol-
icy and national advocacy efforts. The findings
from this study, combined with previous research,
provide a base for a tailored advocacy strategy
relating to rape and incest exceptions. Bringing
to light common narratives used against excep-
tions – as well as the effectiveness of narratives
supporting exceptions – can fact-check, counter-
act, and ultimately reverse harmful arguments.
For advocacy efforts to be effective, sexual and
reproductive health, sexual assault (i.e. MeToo),
and child abuse organizations and advocates
should collaborate in promoting awareness
about intersections across movements, including
the roles of the medical and legal systems, trauma
and mental health, and belief in pregnant
people’s reporting of rape and incest. Advocacy
and policy strategies should respect and build
upon efforts led by Black female-identifying indi-
viduals and groups in Southern states.30 Given
that legislators opposing and supporting excep-
tions did not follow partisan lines, it is important
to strategise beyond party-based divisions. With
more than half of the US state legislatures domi-
nated by Republicans, advocacy should focus on
finding points of shared priority across partisan
divides and in solidarity with survivors of rape
and incest.
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Résumé
L’interdiction de l’avortement aux États-Unis s’ac-
compagne souvent de dispositions autorisant l’in-
terruption de grossesse en cas de viol ou
d’inceste. Ces exceptions ont été incluses dans d’im-
portantes législations comme l’amendement Hyde,
la loi de 2003 sur l’interdiction de l’avortement par
« naissance partielle », la loi de 2010 sur les soins
abordables ainsi que dans les législations fédérales
et des États interdisant l’avortement au début de la
gestation. Par conséquent, l’examen de ces lois est
essentiel à la lumière de la décision de 2022 de la
Cour suprême de décentraliser l’accès légal au
niveau des États. Cette étude s’intéresse aux argu-
ments présentés par les personnes favorables et
opposées aux exceptions pour viol et inceste dans
le cadre de la législation sur l’interdiction de l’avor-
tement précoce en utilisant des archives vidéo dis-
ponibles publiquement tirées de sessions
législatives dans six États du Sud. Une analyse nar-
rative a été menée sur les débats législatifs relatifs
aux exceptions en cas de viol et d’inceste pendant
les sessions législatives de 2018–2019. Nous avons
relevé trois thèmes centraux lors de l’examen des
débats législatifs: la foi accordée aux revendica-
tions des personnes a étayé l’opposition ou le sou-
tien aux exceptions; les opinions sur le
traumatisme étaient liées aux idées sur les excep-
tions; et les partisans des exceptions demandaient
de faire preuve d’empathie et d’impartialité en
tenant compte du viol et de l’inceste. De plus, le
soutien ou l’opposition à l’inclusion des exceptions
en cas de viol et d’inceste dans le projet de loi ne
suivait pas les lignes des partis. Cette étude cherche
à approfondir la compréhension des stratégies
employées par les législateurs pour promouvoir
ou rejeter les exceptions en cas de viol et d’inceste
dans la législation sur l’avortement précoce, tout
en offrant davantage de possibilités pour adapter

Resumen
La prohibición del aborto en Estados Unidos a
menudo permite disposiciones para el aborto en
circunstancias de violación o experiencia de
incesto. Dichas excepciones han sido reconocidas
en legislación importante como la Enmienda
Hyde, la Ley de Prohibición del Aborto por Naci-
miento Parcial de 2003, la Ley del Cuidado de
Salud a Bajo Precio de 2010 y legislación estatal
y federal que prohíbe el aborto a temprana
edad gestacional. Por ello, es imperativo examinar
estas leyes en vista de la decisión de 2022 de la
Corte Suprema de delegar el acceso legal al nivel
estatal. Este estudio examina los argumentos
planteados por defensores y opositores de las
excepciones por violación e incesto en la legisla-
ción que prohíbe el aborto temprano, utilizando
archivos de videos disponibles públicamente pro-
venientes de sesiones legislativas en seis estados
sureños. Se realizó un análisis narrativo del
debate legislativo sobre las excepciones por viola-
ción e incesto durante las sesiones legislativas de
2018–2019. Al examinar el debate legislativo,
encontramos tres temas fundamentales: la creen-
cia en las alegaciones de la gente era la base de la
oposición o del apoyo a las excepciones; las opi-
niones sobre trauma estaban relacionadas con
puntos de vista sobre las excepciones; y los defen-
sores de las excepciones hicieron un llamado a la
empatía e imparcialidad en consideración de vio-
lación e incesto. Además, el apoyo y la oposición a
la inclusión de las excepciones por violación e
incesto en proyectos de ley no siguieron las líneas
partidarias. Este estudio busca profundizar la
comprensión de las estrategias utilizadas por leg-
isladores para promover o rechazar las excep-
ciones por violación e incesto en la legislación
sobre aborto temprano, y a la vez ofrecer mayor
oportunidad de adaptar la incidencia política y
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sur mesure la santé reproductive, les droits, de
même que le plaidoyer pour la justice et les poli-
tiques, spécialement dans le contexte du Sud des
États-Unis où l’accès à l’avortement est maintenant
extrêmement restreint.

las políticas sobre salud, derechos y justicia repro-
ductivos, especialmente en el contexto de Estados
Unidos, donde el acceso al aborto ahora está
sumamente restringido.
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