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In 2020, Georgia Governor Brian Kemp signed SB 435, also known as “The Survivors First
Act,” into law.! SB 435 allows survivors of sex or labor trafficking, as defined by 0.C.G.A.

§16-5-46,2 an opportunity to “either vacate their conviction if the conviction was a direct

result of the trafficking or restrict access to their record if the arrest occurred while being

trafficked.”3 In 2022, SB 565 further updated the Act to eliminate waiting periods.*

A 2016 study conducted by the National Survivor Network found that over 90% of
survivors of trafficking had been charged with a crime in connection with their trafficking

and over half of survivors believed that 100% of their arrests were directly related to their

trafficking experience.5 The collateral consequences of such criminal convictions have

been shown to affect a survivor’s life across a number of arenas such as the ability “to
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obtain future gainful employment, find affordable and safe housing, be able to begin or

continue their education at college, obtain financial aid for tuition, retain custody of their

children, and can affect an individual’s access to crucial government benefits.”®

While SB 435 has created a process for vacatur or expungement after conviction, it failed
to allow a pathway for victims of sex trafficking to avoid criminalization in the first place.
Victims are seemingly forced by this gap in the legislation to be convicted and fulfill their
sentence before being given the opportunity to raise the lack of culpability due to their
victimization. Survivors must serve sentences and pay fines related to the conviction. This
isolates survivors from their communities, causes financial burden, and further deepens
the mistrust that many survivors feel towards law enforcement and judicial systems.
Additionally, the survivor may be left grappling with the collateral consequences of a
conviction for months or years while they attempt to use SB 435 to clean their record.

While Georgia amended the Act to eliminate an official waiting period between conviction

and filing a vacatur or expungement motion,’ this required chain of events offers a
procedural disadvantage for survivors. In the time that a trafficking victim is convicted

and files a motion, their trafficker has an opportunity to hide evidence or create burdens

for the survivor.8

This flaw could be alleviated if Georgia created an affirmative defense for victims of sex
trafficking. An affirmative defense of trafficking victimization would allow survivors
charged with crimes to establish the interrelationship between the criminal conduct of

which they are being charged and their trafficking victimization, therefore showing that

they lacked the criminal intent to commit the crime.? Some affirmative defenses may
already be applicable to victims of sex trafficking. For example, a sex trafficking victim
who is forced under physical or psychological torment of her trafficker to have sexual
relationships with others for the financial gain of her trafficker may be eligible for a duress
defense. However, in many cases, trafficking victims are not eligible for such a defense

because they were not facing imminent threat of physical injury at the time of the crime.



A trafficking-specific affirmative defense is responsive to the nuances of the dynamics of
trafficking such as the “nature and extent of control exerted by sex traffickers, and the
influence of trauma on the decision-making process and behavior of sex trafficking

survivors.”10

This proposed affirmative defense specific to victims of trafficking will grant victims an
opportunity to focus on rehabilitation and healing from the complex trauma associated
with trafficking rather than branding them as criminals. The criminal justice system
operates under five theories of punishment, none of which have a connection to victims of

human trafficking because the victims lack the personal culpability for their criminal

acts.!! Rather than appropriately connecting victims with resources and therapeutic
programs, law enforcement may use the criminal legal system to detain victims to keep

them away from traffickers and/or ensure they remain accessible in an ongoing

investigation.!2 Often, interaction with the criminal justice system causes more harm
than good, putting survivors at a high risk for retraumatization and lessening their

willingness to interact with the system in the future.1

The need for an affirmative defense is especially important for juvenile victims of
trafficking. In 2015, Georgia committed to the fight against criminalizing youth victims of
trafficking. The Georgia General Assembly noted that “arresting, prosecuting, and
incarcerating victimized children serves to retraumatize children and increases their

feelings of low self-esteem” and that “exploited children are the victims of crime and

should be treated as victims.”14 When survivors are not properly identified and instead are
criminalized, their “abusers are shielded from accountability, and the trauma that is the
underlying cause of the behavior is not addressed. The choice to punish instead of support

sets in motion a cycle of abuse and imprisonment that has harmful consequences for

victims of trauma.”!> While the full scope of trafficking victimization of children is largely



unknown, the National Human Trafficking Hotline estimated in 2021 that minors were

involved in approximately 28% of trafficking cases reported in the U.S., and 26% of cases

reported in Georgia.1®

Georgia falls short of supporting trafficking survivors in comparison to the rest of the

United States. Georgia is one of only twelve states that have failed to pass affirmative

defenses for trafficking survivors since 2010.17 In 2022, Shared Hope International
Institute for Justice and Advocacy scored Georgia an “F” and noted gaps in a variety of

areas related to supporting trafficking victims including “services through a non-punitive
system” and “non-criminalization.”!® Given that Georgia is home to one of the country’s

top hubs for human trafficking,!? Georgia must step up to support survivors of trafficking
and connect them to resources rather than funnel them through the criminal justice
system. The creation and implementation of an affirmative defense for trafficking
survivors is an essential step in Georgia’s commitment to fighting human trafficking and a

way to bring Georgia up to par with the majority of states across the country.
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